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RE:
OFAC’s Interpretation of IEEPA’s “Informational Materials” Exemption 
We are writing this background brief because U.S. scholars and publishers, particularly those who publish scientific and scholarly journals, are confronting a serious threat to their First Amendment rights to select, process and publish informational materials from all over the world – a world that looks to the U.S. and its publishers as the chief facilitators and defenders of the free flow of information and ideas. These concerns about publishers’ free press rights arise from federal regulations that undermine a codified U.S. public policy mandate “to protect the constitutional rights of Americans to educate themselves about the world by communicating with peoples of other countries in a variety of ways, such as by sharing information and ideas with persons around the world, traveling abroad, and engaging in educational, cultural and other exchanges with persons from around the world.”

Recent interpretative rulings by Treasury’s Office of Foreign Assets Control (“OFAC”) in applying its Iranian Transactions Regulations have raised concerns among U.S. publishers of books and journals that these and other regulations promulgated by OFAC to implement trade embargoes ordered by the President pursuant to the International Emergency Economic Powers Act (“IEEPA”) are restricting the importation and exportation of “informational materials” in ways that are contrary to the language and intent of the relevant Executive Orders and, more importantly, the legislation that authorizes and prescribes the permissible scope of such embargoes. 

The Problem

Congress enacted IEEPA, 50 U.S.C. Section 1701 et seq., in 1977 to prescribe what actions the President may take upon declaring a peace-time national emergency based on a foreign threat to the national security, foreign policy, or economy of the United States. Until the enactment of IEEPA, such presidential actions, including the imposition of trade embargoes against certain nations, were ordered by the President pursuant to his authority under the Trading with the Enemy Act (“TWEA”), 50 U.S.C. App. 5(b), a World War I-era enactment intended to address war-time national emergencies. 

From 1980 through 1997, Presidents Carter, Reagan and Clinton issued at least seven Executive Orders that specifically prohibited certain transactions with Iran and cited IEEPA as an authorizing authority. The Executive Orders issued by Presidents Carter and Reagan did not generally exempt “informational materials” from their prohibitions on importation and exportation transactions involving Iranian nationals, but provided limited exemptions for “materials imported for news publication or news broadcast dissemination (Executive Order 12211 of April 17, 1980) and later “Iranian-origin publications and materials imported for news publications or news broadcast dissemination” (Executive Order 12613 of October 29, 1987). 

In 1988, as the result of the “Berman Amendment” enacted in Section 2502(a) of the 1988 Omnibus Trade and Competitiveness Act, P.L. 100-418, the President’s powers under Section 1702(a) of IEEPA became subject to a new exemption for “information or informational materials” under the following statutory language: 

“(b) The authority granted to the President by this section does not include the authority to regulate or prohibit, directly or indirectly –

“(3) the importation from any country, or the exportation to any country, whether commercial or otherwise, regardless of format or medium of transmission, of any information or informational materials, including but not limited to, publications…”

Subsequently, in 1994, this critical limitation on the President’s authority under IEEPA was expanded by the “Free Trade in Ideas” Amendment enacted in Section 525 of the Foreign Relations Authorization Act, FY 1994 and 1995, P.L. 103-236, to include new media, such as compact discs and CD-ROMS, and to clarify that the exemption applied to importation and exportation in any “format or medium of transmission.”   

The legislative history of the 1994 Free Trade in Ideas Amendment, reflecting the final consensus views of the House and Senate conferees, states unequivocally that the 1988 Berman Amendment to IEEPA “established that no embargo may prohibit or restrict directly or indirectly the import or export of information that is protected under the First Amendment to the U.S. Constitution.” See House Conference Report, H.R. Conf. Rep. No. 103-482, at 239 (1994), reprinted in 1994 U.S.C.C.A.N. 398, 483. It further explains that the purpose of the 1994 amendment was to correct Treasury Department rulings that “narrowly and restrictively interpreted the [Berman Amendment] in ways not originally intended” by Congress, including the imposition of “limits on the type of information that is protected or on the medium or method of transmitting the information.” Id.

Although IEEPA’s exemption of “information or informational materials” was not subsequently reflected in President Clinton’s Executive Order 12959 of May 6, 1995, which retained the limited “news” context exemption from President Reagan’s 1987 Executive Order, it was explicitly acknowledged in President Clinton’s Executive Order 13059 of August 19, 1997, which prohibits “the importation into the United States of any goods or services of Iranian origin or owned or controlled by the Government of Iran, other than information or informational materials within the meaning of section 203(b)(3) of IEEPA…”  (emphasis added).  Pursuant to semi-annual reports to Congress that are required under IEEPA, President Clinton and President Bush (most recently on March 13 of last year) have indicated that Executive Order 13059 continues to govern such transactions to this day. 

OFAC’s own publication providing an overview of current OFAC regulations involving sanctions against Iran (available on its website at www.ustreas.gov/offices/eotffc/ofac/sanctions/t11iran.pdf) states flatly that “information or informational materials” constitutes one of the exceptions to the prohibitions on imports from Iran that have been imposed pursuant to Executive Order 13059. However, OFAC’s regulations, including those promulgated in 1999 to implement Executive Order 13059, adopt a narrow view of the exemption “as applied” that is reflected in its current interpretative rulings even though it has no basis in the actual language of either IEEPA or the Executive Order.     

As found in the Code of Federal Regulations, revised as of July 1, 2003, OFAC’s Iranian Transactions Regulations paraphrase the exemption for “information or informational materials” that is contained in both IEEPA and Executive Order 13059. See 31 CFR Section 560.210(c)(1).  However, the regulations, in Section 560.210(c)(2), go on to state:

“This section does not exempt from regulation or authorize transactions related to information and informational materials not fully created and in existence at the date of the transactions, or to the substantive or artistic alteration or enhancement of informational materials, or to the provision of marketing and business consulting services. Transactions that are prohibited notwithstanding this section include, but are not limited to, payment of advances for information and informational materials not yet created and completed (with the exception of prepaid subscriptions for widely circulated magazines and other periodical publications), and provision of services to market, produce or co-produce, create or assist in the creation of information or informational materials.” 

Given the unqualified language appearing in IEEPA and, consequently, in Executive Order 13059, it is unclear what authority OFAC can claim to justify this dramatic narrowing of the exemption for “information and informational materials.” Nevertheless, it appears that OFAC has imposed this gloss (or some version of it) on the exemption at least as far back as February 1989, when it amended its Foreign Asset Control Regulations, 31 CFR Part 500, and Cuban Assets Control Regulations, 31 CFR Part 515, for the ostensible purpose of conforming these regulations to the limitations of the newly-enacted Berman Amendment, which amended the TWEA as well as IEEPA. 

Two federal courts that had the occasion to consider the Berman Amendment prior to its revision pursuant to the 1994 Free Trade in Ideas Amendment reached different conclusions in their analysis of statutory language and legislative history regarding the scope of materials that Congress had exempted from presidential regulation in IEEPA and TWEA. Compare Cernuda v. Heavey, 720 F.Supp. 1544 (S.D.Fla. 1989) (stating in dicta that all informational materials are exempted) with Capital Cities/ABC, Inc. v. Brady, 740 F.Supp. 1007 (SDNY 1990) (deferring to OFAC decision which exempted only tangible informational materials). 

But neither these cases, nor any more recent federal judicial decision, has addressed the issue of whether the restrictions imposed by the OFAC regulations regarding the exemption’s inapplicability to materials “not fully created and in existence at the date of the transactions, or to the substantive or artistic alteration or enhancement of informational materials, or to the provision of marketing and business consulting services” are consistent with either the intent of Congress in enacting the exemption, or the First Amendment concerns that clearly motivated the exemption’s enactment .  

Last year, separate OFAC interpretative rulings dated September 15, 26 and 30, respectively, applied the restrictions under Section 560.210(c)(2) in ways that U.S. book and journal publishers believe impinge on their basic First Amendment rights.  Collectively, they indicate that routine activities by U.S. publishers, including agreements to:

· translate, publish and distribute literary works in Iran; 

· authorize U.S. persons to create new works at the behest of Iranians or to engage Iranians in the creation of new literary works; 

· assist or collaborate with Iranian authors in editing and otherwise preparing manuscripts for publication; 

· publish books in the U.S. on behalf of a person in Iran, or to publish books in Iran on behalf of a U.S. person; or, 

· facilitate a peer review process, including selection of the reviewers, for the purpose of collaboration with an Iranian author that results in alterations to a manuscript submitted by that author for publication in a U.S. journal,

will require licenses from the U.S. government if the U.S. persons engaging in such activities are to avoid potentially serious criminal and civil liability under the OFAC regulations. Moreover, it appears that the license requirements would apply even when the activities do not involve financial transactions that would in any way benefit Iranian nationals. 

Although these concerns arose in connection with OFAC regulations dealing with Iran, it should be noted that they also apply in connection with OFAC regulations that similarly govern restrictions on importation and exportation of “information or informational materials” with respect to other countries, including Cuba, Libya and Sudan.

Conclusion
The OFAC interpretative rulings – and the specific OFAC regulations on which they are based – constitute a serious threat to the U.S. publishing community in general and to scholarly and scientific publishers in particular. The threat is not only to the practical viability of publishing as an important export industry, if other countries perceive that the U.S. is trying to license and limit the submission and processing of manuscripts in ways that are inimical to traditional standards of the scholarly and scientific communities regarding the free dissemination of information, but also to the basic First Amendment right of publishers to be free of government-imposed prior restraints on publication.  

Several organizations are currently considering the relative viability of several different paths by which we may pursue the goal of re-making the OFAC regulations consistent with the “information and informational materials” exemption in IEEPA and the First Amendment principles that underlie the exemption. These include a possible legal challenge to the regulations, as well as possible discussions with the Executive Branch officials and Members of Congress regarding possible revisions to the regulations or to the statutory authority governing their promulgation.
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